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Rulings Under Review.
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C. Related Cases.

OnJuly 17, 2019, the Petitioners’ petition forieav, No. 19-1147, was
consolidated with the petition for review filed lilge National Association of
Regulatory Utility Commissioners, No. 19-1142, sagkeview of the same Federal
Energy Regulatory Commission orders at issue inrtsi@ant matter.

s/ Dennis Lane
Dennis Lane

October 30, 2019
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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of ApfeeProcedure and Circuit
Rule 26.1, American Public Power Association, Naidrural Electric Cooperative
Association, Edison Electric Institute, and Ameniddunicipal Power, Inc. state as
follows:

American Public Power Association is a not-for-firafational service
organization representing interests of not-for-profommunity owned electric
utilities throughout the United States. It has raygmt company, subsidiaries or
affiliates. American Public Power Association has autstanding shares or debt
securities in the hands of the public, and no plpbwned company has a 10% or
greater ownership interest in American Public Pof&sociation.

National Rural Electric Cooperative Association tise national trade
association representing the nation’'s nearly 90€aljo not-for-profit electric
cooperatives. It has no parent company, no outstgrghares or debt securities in
the hands of the public, and no publicly-owned camphas a 10% or greater
ownership interest in National Rural Electric Coatize Association.

Edison Electric Institute is the national tradecasation representing all of
the investor-owned electric utility companies ie thnited States. It has no parent

company, subsidiaries or affiliates. Edison Elecinstitute has no outstanding
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shares or debt securities in the hands of the @uintid no publicly-owned company
has a 10% or greater ownership interest in Edideatic Institute.

American Municipal Power, Inc. is a non-profit corption that provides
wholesale energy supply and related services tomitsicipal electric utility
members in Ohio, Pennsylvania, Michigan, Virginikentucky, West Virginia,
Indiana, and Maryland, and a joint action agencehaware. American Municipal
Power, Inc. issues no stock, has no parent coiparand is not owned in whole or
in part by any publicly held corporation.

s/ Dennis Lane
Dennis Lane

October 30, 2019
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-1147
Consolidated with No. 19-1142

AMERICAN PUBLIC POWER ASSOCIATION, NATIONAL RURAL
ELECTRIC COOPERATIVE ASSOCIATION, EDISON ELECTRIC
INSTITUTE, and AMERICAN MUNICIPAL POWER, INC.,
PETITIONERS,

V.
FEDERAL ENERGY REGULATORY COMMISSION,
RESPONDENT.

ON PETITION FOR REVIEW OF ORDERS OF THE
FEDERAL ENERGY REGULATORY COMMISSION

OPENING BRIEF FOR PETITIONERS,
AMERICAN PUBLIC POWER ASSOCIATION, NATIONAL RURAL
ELECTRIC COOPERATIVE ASSOCIATION, EDISON ELECTRIC
INSTITUTE, and AMERICAN MUNICIPAL POWER, INC.

JURISDICTIONAL STATEMENT

The Federal Energy Regulatory Commission (“Commnaissior “FERC”)
issued the challenged Orddflec. Storage Participation in Mkts. Operated by
Regional Transmission Orgs. and Indep. Sys. Opesatt62 FERC { 61,128
(“Order No. 841"), on February 15, 2018, basedtsrauthority under sections 201
and 206 of the Federal Power Act (“FPA” or “the ‘Actl6 U.S.C. 88 824, 824e.

American Public Power Association, National Ruralediic Cooperative



Association, and American Municipal Power, Inc.njty filed a Request for
Rehearing on March 19, 2018, and Edison Electrstitirte filed a Request for
Rehearing and Clarification on March 19, 2018. T®emmission issued the
challenged OrderElec. Storage Participation in Mkts. Operated bygiRaal
Transmission Orgs. and Indep. Sys. Operatd®&/ FERC § 61,154 (“Order No.
841-A") on May 16, 2019. Petitioners jointly fileal petition for review that was
docketed as No. 19-1147 on July 15, 2019. This Gbus has jurisdiction to review
the challenged Orders under FPA Section 313, 163J$825.

STATUTES AND REGULATIONS
Sections 201, 206, and 313 of the FPA, 16 U.S.&€884, 824e, 825and

section 35.28(a), (b), and (g) of the Commissioagulations, 18 C.F.R. 835.28(a),
(b) & (g) (2019), are contained in the addendurthis brief.

STATEMENT OF THE ISSUES

1. Did the Commission exceed its statutory authoriyrbling that states
cannot broadly prohibit electric storage resourtEsmted on retail customers’
premises or on local distribution systems to pgudite in wholesale electric
markets?

2. Did FERC act arbitrarily and capriciously, abude discretion, or
otherwise act not in accordance with the law byseifg to allow states to prohibit

wholesale market participation by electric storagsources located on retalil



customers’ premises or on local distribution systewhen such participation may
raise the cost and risk the safety and reliabdityetail electric service?

STATEMENT OF THE CASE

The challenged Orders adopted regulations requRiegional Transmission
Organizations (“RTO”") and Independent System Opesa(‘1SO”) (collectively,
“transmission organizations”) to revise their tiifto remove barriers to
participation by electric storage resources inwelesale electricity markets that
they administer. Order 841 at P 1, JA . Thiswd continuation of efforts” to
open these wholesale markets to more resourcdading demand response from
retail customers in Order No. 71d. P 10, JA (citingNholesale Competition in
Regions with Organized Elec. Mk&rder No. 719, FERC Stats. & Regs. 1 31,281
(2008),order on reh’g Order No. 719-A, FERC Stats. & Regs. T 31,29290
order on reh’g Order No. 719-B, 129 FERC {61,252 (2009)). Omer 719
contained an important proviso to those efforts:obale demand response
participation is allowed “unless the laws or regjolas of the relevant electric retail
regulatory authority do not permit retail customerparticipate.” Order No. 719 at

P 47! see alsd8 C.F.R. § 35.28(g)(1)(iii) (2019). That approacds upheld as “a

1 “Relevant electric retail regulatory authority” ares “the entity that establishes the
retail electric prices and any retail competitialiges for customers, such as the
city council for a municipal utility, the governirigpard of a cooperative utility, or
the state public utility commissionld. P 158.

3



program of cooperative federalism, in which thet&daetain the last wordFERC

v. Elec. Power Supply Assii36 S. Ct. 760, 780 (2016)HPSA). Here, however,
FERC refused to allow states to broadly prohibiblgkale market participation by
retail electric storage resources. Instead, eviestrc storage resource was given
“a choice between participating in the retail makewvholesale market,” and “states
may not take away that choice by broadly prohibitadl retail customers from
participating in RTO/ISO markets.” Order No. 841afAP 41, JA .

The electricity industry has seen the growing demlent of electric storage
resources (like batteries) that can store energlafer use. SeeOrder No. 841 at
PP 2, 7, JA 2. While some electric storage resources connetiigdnterstate
transmission system, others connect to local Oigtion systems or “behind the
meter” (.e., on the premises of a retail customefhis case challenges FERC's
treatment of the latter group of electric storageources (hereinafter “distributed
storage”).

Section 201(b)(1) of the FPA gives FERC authoritgrd‘the transmission of

electric energy in interstate commerce and [] tie ef electric energy at wholesale

2«JA” refers to Joint Appendix; “P” refers to thamagraph number within a FERC
order.

3 See, e.g., Detroit Edison Co. v. FERE34 F.3d 48, 49-50 (D.C. Cir. 2003)
(describing generation, transmission, and distidoutunctions).

4



in interstate commerce,” but reserves for statgalagion of retail electric service,
including local distribution facilities. 16 U.S.€.824(b)(1).

The Commission proposed requiring transmission roegdéions to remove
tariff barriers to participation by electric stoeagesources “located on the interstate
grid or on a distribution system” in organized wdsdle electricity market&lec.
Storage Participation in Mkts. Operated by Regiohi@nsmission Orgs. and Indep.
Sys. Operators157 FERC § 61,121, P 1 n.1 (2016) (“Storage NQPRThe
proposed tariff revisions would remove limitatiooa the services that electric
storage resources (including distributed storagit)) their unique characteristics
may provideSee idPP 1-2, JA “.

Petitioners generally supported FERC’'s proposal fesources directly
connected to the transmission system, but idedtgigtential reliability, safety, and
cost impacts on local distribution systems if dmtted storage participated in
wholesale markets. Petitioners urged FERC to m#sgee jurisdiction over
distribution facilities and retail service reserwedstate and local authorities under

Section 201(b)(1) of the FPA, 16 U.S.C § 824(b)(EERC, they argued, should

4 The Storage NOPR also proposed rule changes aiftyethe participation of
distributed storage and other energy resourceaamsimission organization markets
on an aggregated basisl. PP 103-158, JA . Order No. 841 declined te fakal
action the proposal concluding “that more informatis needed.” Order No. 841 at
P 5,JA , and instituted a new docket to dgveleecord.

5



adhere to the Order No. 719 framework and allowestdo develop policies
governing potential distributed storage participatin wholesale markets.

Order No. 841 found that rules in existing transiois organization tariffs
were unjust and unreasonable because they preseatgdrs to participation by
electric storage resources in wholesale marketslertNo. 841 at P 19, JA . To
remove these barriers, FERC required transmisgiganizations “to revise [their]
tariff[s] to establish market rules that, recogngithe physical and operational
characteristics of electric storage resources,litt#ei their participation in the
RTO/ISO markets.ld. P 1, JA . The physical and operational chartics of
electric storage resources refers to “their abibtypoth inject energy to the grid and
receive energy fromitld. P 7, JA . Casting a wide net, the Commisdeimed
an electric storage resource to “include[e] alttle storage technologies, and . . .
resources that are interconnected to the transimisyistem, distribution system, or
behind the meter to use the participation modelefectric storage resources, [to
ensure] that the market rules will not be desigioeagny particular electric storage
technology.’ld. P 29, JA se€l8 C.F.R. 8 35.28(g)(9) (2019) (listing requirensent
for market rules for storage resources).

The Commission acknowledged that such participateould involve
distribution utilities and their state and locabuéators, and “emphasiz[ed] the

ongoing, vital role of the states with respecthe tlevelopment and operation of



electric storage resources.” Order No. 841 at,B6 . Further, the Commission
recognized that eligibility to participate in whedde markets would depend on
available contractual rights, such as rights underdistributed storage’s

interconnection agreement with a distribution tyilid. P 33, JA . Despite this
recognition, the Commission, without acknowledgidgler No. 719’s cooperative

federalism approach, declined to “allow states e¢ocidk whether electric storage
resources in their state[s] that are located behiretail meter or on the distribution
system are permitted to participate in the RTO/I@@rkets through the electric
storage participation modelld., P 35, JA > Comparel8 C.F.R. § 35.28(g)(1)

(iif) (demand responseyith 18 C.F.R. § 35.28(g)(9) (storage).

On rehearing, the Commission, with one Commissiatissenting, again
declined to allow states to make broad participatiecisions, maintaining that “it
has exclusive jurisdiction over the wholesale merkand the criteria for
participation in those markets, including the wisale market rules for participation

of resources connected at or below distributiorlewoltages” and “its
understanding that numerous resources connectethgodistribution system
participate in the RTO/ISO markets today.” Order B41-A at P 9, JA  (citations

omitted). While acknowledging states’ authorityrégulate distribution facilities

> By permitted to participate in the RTO/ISO marketthe Commission was
referring to the ability of electric storage resms tosell into the RTO/ISO
markets.” Order No. 841-A at P 60, JA (emphasoriginal).
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and retail service, FERC asserted that states amatldbroadly prohibit[]” retail
customers from participating in wholesale markéds.P 41, JA . FERC asserted
that the state “opt-out” approach adopted in Oider 719 had been discretionary,
and declined to implement a similar framework hde.PP 32, 50-57, JA
Commissioner McNamee dissented on the instantdigtisnal questions. Order
No. 841-A, Partial Concurrence and Partial Dissgr@ommissioner McNamee at
P2, JA (“McNamee Dissent”).

This petition followed.

SUMMARY OF ARGUMENT

Although this Court affordChevron deference to FERC’s assertion of
jurisdiction, that deference must recognize thepeoative federalism framework in
FPA Section 201 (b)(1) under which federal jurisidic is complementary to state
regulatory authority over: facilities used for geaten or in local distribution and
retail sales. The challenged Orders upset thatefvaork by forbidding states from
broadly prohibiting participation by distributesstge in wholesale markets and by
declining to follow prior FERC policy that allowesdates to choose whether retail
demand response resources could participate ginect¥holesale markets.

The challenged Orders assert that FERC’s exclusitsdiction over the
wholesale markets extends to deciding whether lmwvadistributed storage to

participate in wholesale markets. While FERC hadouibted authority over the



rates, terms, and conditions applicable to intezgtansmission and wholesale sales,
FPA Section 201(b)(1) mandates it “shall not hawésgliction” over facilities used
in local distribution or retail sales.

The challenged Orders ignore this bright line betwdederal and state
jurisdiction by limiting states to imposing conditis on individual interconnections
needed distributed storage to participate in wiaddemarkets, but forbidding states
from broadly prohibiting such participation. Notginn FPA Section 201(b)(1)
justifies restricting states’ authority in this nmem; rather, it allows states to take any
action over local distribution facilities or retasles without FERC interference.

The challenged Orders assert that a broad pradmbaigainst distributed
storage participation would be aimed directly abilesale markets, and therefore
the Commission can preempt state regulation toireguch participation. Reliance
for this assertion is placed d@PSA But EPSAdealt exclusively with FERC’s
authority to regulate wholesale rates for the Fets@tomers that states, which “retain
the last word,” allow into the wholesale marketsrther, EPSArecognized that
FERC cannot breach statutory jurisdictional bours$ano matter how direct or
dramatic the impact on wholesale rates.

FPA preemption cases examine whether state actitvely imposes on
wholesale market participants, in which case sat®n is preempted, or the state

action imposes on facilities under state jurisdiatiin which case state action is not



preempted. This approach follows the statutoryHirige jurisdictional divide that
maintains state regulatory power. The Court hasatguly rejected potential
impacts on federal policy as valid grounds for igmg the FPA'’s clear jurisdictional
divide.

The challenged Orders assert that FERC's juriszhaxtends to participation
by distributed storage in wholesale markets becdhse participation directly
affects wholesale market rates, and thus stateswotayar such participation absent
express authorization by FERC. This assertion edmtts the foundational
principles of the FPA'’s jurisdictional divide: Coiegs was aware that state
regulation might run counter to a federal plan, btil gave states complete
regulatory authority over local distribution fatis and retail sales.

Courts have generally found no preemption whette &&v prohibits the entry
of a resource into a federally regulated markeébse the prohibition leaves nothing
for the federal statute to regulate. Here, thelehgkd Orders claim that a broad
state prohibition against distributed storage emgemholesale markets would
create, rather than remove, a barrier to partimpatontrary to FERC's policy for
enhancing competition. But, putting aside whethsta#e’s broad prohibition would
leave anything for FERC to regulate, the challenQedkrs’ premise—that any and

all barriers to carrying out FERC’s wholesale mapa@icy should be eliminated—
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contravenes the FPA’s respect for states’ rightsnewhen the efficiency of the
federal plan is diminished.

The challenged Orders recognized that states mapsenrestrictions and
requirements at specific interconnections betwestnilouted storage and wholesale
markets, but only if they are reasonably relatecetiability, operational, safety, or
cost concerns at the interconnection, and disatiowaebroad prohibition on
participation as not reasonably related to suclteors. No legal authority supports
this “reasonably related” constraint on states’ eowo regulate the use of
distribution facilities. This constraint violateket FPA’s bright line approach to
deciding jurisdictional questions in favor of an hdc approach to “reasonably
related” determinations. This is a recipe for comérsy and litigation.

This approach also fails under the general preempest of whether the
matter on which states act is regulated by theréddgatute. Here, a state could
decide to keep a broad class of distributed stocagef wholesale markets based
on reliability, safety, physical, operational, azabt issues that widely affect retail
electric service and local distribution facilitissed to interconnect those resources
with wholesale markets. Such matters are regulayestate law, as the challenged
Orders recognize, and thus are not preempted.

The challenged Orders broke with FERC policy by alkdwing states to

decide whether to allow retail customers to pgéte in wholesale markets. FERC
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concluded that preserving this authority for statas not compelled by the FPA or
precedent, relying oEPSAIn particular. However, the FERC policy at issue in
EPSAallowed states to make that decision. NonethetbesPSACourt pointed
out the value of giving states the last word ash&ning the FPA’s cooperative
federalism goals.

The Commission’s discretionary decision not to ggupe states’ rights to
decide whether or not to allow distributed storegearticipate in wholesale markets
was arbitrary and capricious.

STANDING

Each Petitioner is an organization that represeletsric utilities that own or
operate local distribution systems throughout thetedl States: American Public
Power Association represents the interest of nepfofit, community owned
electric utilities; National Rural Electric Coopt@ve@ Association represents local,
not-for-profit electric cooperatives; Edison Electinstitute represent investor-
owned utility companies; and, American Municipalwo Inc. represents the
interests of municipal electric utilities in sevestates. All Petitioners regularly
represent their members’ interests by participatimg matters before the
Commission, including the instant proceeding. T9sies raised by the challenged

Orders and the relief sought by Petitioners contsues related to the boundaries

12



of federal and state jurisdiction that can be asklkd without participation by
Petitioners’ individual members.

Petitioners’ members have obligations to maintdie teliability of their
distribution systems and to provide safe, reliabled reasonably priced service to
their retail customers. Their ability to fulfill tise public service obligations will be
adversely affected by the challenged Orders asudtief the operational, reliability,
and safety issues that they will have to addregsapéement the Orders. In addition,
distributed storage on which they could otherwisly to serve their loads will be
diverted to wholesale markets, which will furthempiact their ability to maintain
distribution system reliability. These injuries caa remedied by an order of this
Court that restores the FPA’s cooperative federal@inciples that govern this
matter.

ARGUMENT
l. Standard of Review

The challenged Orders must be set aside if theyaabitrary, capricious, an
abuse of discretion, or otherwise not in accordantelaw.” 5 U.S.C. § 706(2)(A).
This Court affords Chevron deference to the Commission’'s assertion of
jurisdiction.” Conn. Dept. of Pub. Util. Control v. FERG69 F.3d 477, 481 (D.C.
Cir. 2009) (citations omitted). Courts have recagdi however, that Congress,

although “occupy[ing] a field” when defining FERC]jarisdictional reach, was
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nevertheless “meticulous to take in only territaftyich this Court had held the states
could not reach” because the federal scheme is gEmentary in its operation to
those of the states and in no manner usurp[s] themority.” Panhandle E. Pipe
Line Co. v. Pub.. Serv. Comm’r832 U.S. 507, 519-20 (194%)The legislative
design of federal authority supplementing, not daping, state jurisdiction,
counsels against efforts that “by an extravagamnef abstractly possible, mode of
interpretation push powers granted” to the fedgmlernment to encroach those
reserved for the stateBPC v. Panhandle E. Pipe Line C837 U.S. 498, 513-14
(1949);see Nw. Cent. Pipeline Corp. v. State Corp. CommM®9 U.S. 493, 512
(1989) (same).

[I.  The Commission Exceeded Its Authority By Adopting Blicies That Limit
States’ Authority Over Distributed Storage

The Commission found it had authority to forbidteta from “decid[ing]

whether electric storage resources in their statbfg are located behind a retail

® Panhandle Eaddressed the jurisdictional reach of Section aftthe Natural Gas
Act, 15 U.S.C. § 717(b), but interpreting the Cossion’s reach under that section
applies equally to interpretations under Sectio@(BD of the FPA, 16 U.S.C. §
824(b).FPC v. S. Cal. Edison Ca376 U.S. 205, 211-12 (1964).(“The Natural Gas
Act grew out of the same judicial history as did phart of the Federal Power Act
with which we are here concerned; and 8§ 201(bh@Rower Act has its counterpart
in 8 1(b) of the Gas Act, 15 U. S. C. § 717(b), ethbecame law three years later in
1938").

" The challenged Orders use the term “relevant mdecttail regulatory authorities
(RERRA),” e.g, Order No. 841-A at P 11, JA Seesupranote 1. For simplicity
and to avoid an uncommon acronym, this brief us¢gté” as a substitute for that
term.
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meter or on the distribution system are permiti@garticipate in the RTO/ISO
markets through the electric storage resourceqggaation model.” Order No. 841-
AatP 9,JA .The Commission denied statesaltéy to make this policy decision
based on FERC's view that “it has exclusive juesidn over the wholesale markets
and the criteria for participation in those marketeluding the wholesale market
rules for participation of resources connected atbelow distribution-level
voltages.”ld. The Commission found that “the FPA and relevantg@dent does not
legally compel” it to allow states to play a role deciding whether distributed
storage should operate only in distribution andifretsesld. P 33, JA . Neither
rationale justifies FERC’s usurpation of power tthet FPA grants to the states.

A. The FPA’'s Language Does Not Support FERC’'s Ban Ont&e

Policy Decisions Over Whether Distributed Storage My
Participate In Wholesale Markets

The Commission’s view that its exclusive jurisdictiover wholesale markets
allows it to bar states from broadly prohibitingttibuted storage participation in
wholesale markets cannot be squared with the lagggaad intent of the FPA or
with preemption principles addressing the boundared federal and state
jurisdiction under the Act. As characterized by tthssenting Commissioner,
FERC'’s reasoning confuses the Commission’s unddudo¢hority to “determin[e]

‘how’ resources will participate in the wholesalanket” with its lack of authority
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to determine “whether” distributed storage can should be permitted to
participate in the market. Order No. 841-A, McNarbessent at P 11, JA

The distinction between federal jurisdiction ovbotv”’ resources participate
in wholesale markets and state jurisdiction ovemnéther” distributed storage can or
should participate in those markets follows thésplictional divide found in FPA §
201(b)(1), 16 U.S.C. § 824(b)(1). Under that divideleral jurisdiction “shall apply
to the transmission of electric energy in inteesstabmmerce and to the sale of
electric energy at wholesale in interstate commercebut shall not apply to any
other sale of electric energy . . . [and] [tlhe Guission shall have jurisdiction over
all facilities for such transmission or sales afattic energy, but shall not have
jurisdiction . . . over facilities used for the geation of electric energy or over
facilities used in local distribution or only fdng transmission of electric energy in
intrastate commerceld.2 The terms under which electric storage resourekaso
the wholesale marketsiz.,the “how” of participation) fall within FERC’s statiory

authority as matters directly related to the ratesms, and conditions for

transmission and wholesale sales in interstate aoen In contrast, deciding if

8 FPA Section 201(f) exempts public power and coafpez utilities from FERC'’s
FPA rate regulation, and thus precludes FERC frequiring that they allow
distributed storage located on their systems taogyaaite in wholesale marketSee
Order No. 841-A at P 13, JA See alsdMicNameeDissent at P 8 n.21, JA (noting
FPA limitation on FERC'’s authority “applies with @] force to public power and
electric cooperatives that are exempt from Pamflthe FPA.Seel6 U.S.C. §
824(f).”).
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distributed storage can or should enter those nmrkaz., the “whether” of
participation) is central to states’ regulatiorf‘faicilities used in local distribution”
and of the terms of retail electric service, angstfalls outside FERC's jurisdiction.
The statutory language shows that “Congress me&adtaw a bright line
easily ascertained, between state and federaldjatisn, making unnecessary ||
case-by-case analysisS. Cal. Edison376 U.S. at 215nstead of following this
bright line, however, the challenged Orders astet states have limited, not
complete, regulatory control over distributed sggraSpecifically, the Commission
“acknowledge[d] that states have the authoritynidude conditions in their own
retail distributed energy or retail electric staragsource programs that prohibit any
participating resources from also selling intoREO/ISO markets. Inthat scenario,
the owner of a resource has a choice between patiing in the retail market or
wholesale market. However, states may not takeyawat choice by broadly
prohibiting all retail customers from participatimgRTO/ISO markets.” Order No.
841-A at P 41, JA . The Commission also ackadged that state jurisdiction
over distribution facility interconnections coulth€lude technical requirements to
safeguard against reliability or safety concerfmt’ asserted that such restrictions
must be “reasonably related to the interconneatiba particular resource to the

distribution system.”ld. P 42, JA
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Nothing in FPA Section 201(b)(1) supports the Cossiain’s dictating what
actions a state may or may not take when reguldistgbuted storage (or any other
facilities used for generation or local distribufjowithin the state. This Court’s
explanation of the breadth of state authority ofaamilities used for generation
granted by FPA Section 201(b)(1) applies as welthi®» breadth of states’ FPA
Section 201(b)(1) authority over facilities usedlacal distribution: “State and
municipal authorities retain the right to forbidwnentrants from providing new
capacity, to require retirement of existing genmangtto limit new construction to
more expensive, environmentally-friendly unitst@take any other action in their
role as regulators of generation facilities withalitect interference from the
Commission.” Conn. Dept. of Pub. Util. Contrpb69 F.3d at 481.

B. FERC's Ban On State Actions That Protect Retail andistribution
Services Exceeds Its Statutory Authority

1. Judicial Precedent Does Not Support FERC’s Dmtis

The Commission asserts that because it “has exelysrisdiction over the
terms of eligibility for participation in the RTGD markets,” a state’s broad
prohibition against distributed storage participatin wholesale markets would be
“aimed directly at the RTO/ISO markets, even if contained in thenseof retalil
service, [and thus] would intrude on the Commissiojurisdiction over the
RTO/ISO markets.” Order No. 841-A at P 41, JA (emphasis in original). As

support, the Commission asserts: “Just as the Cesimon cannot issue ‘a regulation
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compelling every consumer to buy a certain amoung¢lectricity on the retalil
market’ because such a regulation would speciiysesf sale at retail, states cannot
intrude on the Commission’s jurisdiction by prohifg all consumers from selling
into the wholesale marketld. & n.113 (quotingePSA 136 S. Ct. at 776).

The Commission’s reasoning overlooks that regulatim both situations
applies to “consumers . . . on the retail marke#rowvhich states, not FERC, have
jurisdiction. See Panhandle E332 U.S. at 515 n.10 (“emphasis may rather be
placed on the fact that both situations involveesdb ultimate consumersJhe
EPSA analysis also recognizes that the Commission careratroach the
jurisdictional boundary set by FPA Section 201(lHERC cannot take an action
transgressing that limit no matter how direct, mardatic, its impact on wholesale
rates. . . . [T]he regulation [compelling consum&rgurchase electricity] would
exceed FERC's authority as defined in § 824(b)ahse it specifies terms of sale at
retail—which is a job for the States alone.” 136C&.at 775.

It does not follow, contrary to FERC's logic, ttsates impermissibly cross
the statutory divide simply because a broad prébibion distributed storage
participation in wholesale markets would affect veisale marketsSee Nw. Cent.
489 U.S. at 514 (“To find field pre-emption of Kass regulation merely because
purchasers’ costs and hence rates might be affeciettl be largely to nullify that

part of NGA § 1(b) that leaves to the States cdmtver production, for there can be
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little if any regulation of production that mighbthave at least an incremental effect
on the costs of purchasers in some market andamingl situations. Congress has
drawn a brighter line, and one considerably moverable to the States’ retention

of their traditional powers to regulate.”).

The EPSAfocus on the subject of the regulation follows asistent judicial
approach in determining whether state action affgatholesale markets cross FPA
jurisdictional boundarie$.For example, irOneok, Inc. v. Learjet, Inc135 S.Ct.
1591, 1599 (2015) (cited by Order No. 841-A at mAN2, JA ), the Court stated,
“Those precedents emphasize the importance of d@erisg thetargetat which the
state lawaims in determining whether that law is pre-empted.’mfhasis in
original). See EPSA136 S.Ct. at 786 (Scalia, J., dissenting) (“FER&gulatory
authority over electric-energy sales depends natluoh ‘market’ the ‘transactions
occu[r] on’ (whatever that means), but rather om ithentity of the putative

purchaser’) (emphasis in original).

° To be sure, a wholly separate line of preempt@ses addresses state action that
interferes with specific numeric rates or rate edkons set by FERCE.g,
Nantahala Power & Light Co. v. Thornbyrg76 U.S. 953 (1986Miss. Power &
Light Co. v. Miss. ex rel. Mooyel87 U.S. 354 (1988}Hughes v. Talen Energy
Mktg., LLG 136 S. Ct. 1288 (2016). No specific numeric ratesite allocations are
presented in the instant matter, only a policy clbye of improving the markets.
See, e.gQrder No. 841 at P 2, JA
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Under this approach, state action that activelyasgs on participants in
interstate wholesale markets is preempted, bug stetion that imposes on entities
and facilities subject to state jurisdiction—susthtlaose used to interconnect to the
distribution system and all retail consumers—is piige mptedCompare, e.g., N.
Natural Gas Co. v. State Corp. Comm'872 U.S. 84, 92 (1963) (“The danger of
interference with the federal regulatory schemeearibecause these orders are
unmistakably and unambiguously directegpatchasersvho take gas in Kansas for
resale after transportation in interstate commg&r¢emphasis in originaljvith Nw.
Cent, 489 U.S. at 514 (finding no preemption becausarf$as has regulated
production rates in order to protect producersi@ative rights—a matter firmly on
the States’ side of that dividing line.”).

This focus on the subject of regulation comportthwie FPA’s bright-line
delineation between federal and state jurisdictid@e Panhandle E332 U.S. at
514-15 & n.10 (“as the decisions stood in 1938 stla¢es could regulate sales direct
to consumers ... sales for resale, usually to logstriduting companies, were
beyond the reach of state power”). Maintaining tledear delineation, not
preempting state action in favor of federal poBci® support transmission
organization markets, follows the statutory languamd intentSee id.,517-18
(“The [Natural Gas] Act was drawn with meticulousgard for the continued

exercise of state power, not to handicap or dilute any way.”); Nw. Cent. 489
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U.S. at 517 (anyregulation of production rates by the States lwemtial impact
on pipeline purchasing decisions and costs, aiscclear that Congress in the NGA
intended federal regulation to take account oedtaws defining production rights—
not automatically to supersede them”) (emphaswiginal); see also Va. Uranium,
Inc. v. Warren 139 S. Ct. 1894, 1901 (2019) (opinion of Gorsuth,(“Invoking
some brooding federal interest or appealing todecial policy preference should
never be enough to win preemption of a state laltigant must point specifically
to ‘a constitutional text or a federal statute’tttiaes the displacing or conflicts with
state law.”) (citations omitted).

Notwithstanding that a state’s broad prohibition diktributed storage
participation in wholesale markets would targetiteelectric customers, retail
electric sales, and local distribution facilitiesdaservices, FERC’s ban on such a
prohibition is allegedly warranted because “theharity to determine which
resources are eligible to participate in the RTO/IBarkets is a fundamental
component of the regulation of the RTO/ISO marK&dsder No. 841-A at P 38, JA
. The Commission sees its preemptive ban as “mepaycising its authority under
the FPA to ‘regulate what takes place in the wradéesnarket’ by ensuring that
technically capable resources are eligible and @bfgrticipate in those markets.”
Id. (footnote omitted). FERC finds authorization in therisdictional findings in

EPSAregarding wholesale demand response,” arguing ‘uegly with at least as
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much force to participation in RTO/ISO markets Hgceic storage resources
engaged in wholesale sales in interstate commeves where those resources are
interconnected on a distribution system or locdtedind a retail meterid. P 39,
JA

FERC's reliance olEPSAis misplaced.EPSAdealt not with whether states
must allow distributed resources to participatewinolesale markets, but with
“whether the Commission has statutory authorityrégulate wholesale market
operators’ compensation of demand response bids.” 136 SatCt73 (emphasis
added);see also idat 776 (“whatever the effects at the retail leestery aspecof
the regulatory plan happens exclusively on the e$mlke market and governs
exclusively that market's rules”) (emphasis addethe issue was how they
participate, not whether they must be allowed ttigpate.

Nor did EPSAaddress FERC's asserted preemption of statesbatytho
prohibit retail customers from selling directlyantvholesale markets or to prohibit
the use of facilities used in local distributionattcess those wholesale markets. Just
the opposite, there, FERC continued its “policalidwing any state regulatory body
to prohibit consumers in its retail market fromitak part in wholesale demand
response programsld. at 772. Here, the Commission seeks to avoid ttierla

point’s significance by noting that the “jurisdiztial conclusion irEPSAdid not
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rest upon the fact that states were granted awowpt-Order No. 841-A at P 49,
JA . While that is accurate, it is immateriatlike here, a state prohibition was
not an issue IEPSA and thus the Court had no reason to addressfiadat on
jurisdiction.

The Commission claimed that its “jurisdiction otlee participation of energy
efficiency resources in RTO/ISO markets as a pradtirectly affecting wholesale
markets, rates, and prices” necessarily implies[#tates] “may not bar, restrict, or
otherwise condition the participation of energyiaéncy resources in RTO/ISO
markets unless the Commission expressly givesefgtauch authority.” Order No.
841-AatP 37,JA (footnotes omittesge idP 38, JA  (applying those findings
to the instant matter). Contrary to FERC’s viewats$' barring, restricting, or
conditioning participation in wholesale marketaad preempted merely because the
resulting non-participation might directly affebiobse marketsSee Nw. Cent489
U.S. at 516 (“regulating producers in such a wayoakave some impact on the
purchasing decisions and hence costs of interptpgdines does not without more

result in conflict pre-emption.”)see also Va. Uraniuml39 S. Ct. at 1914-15

10 The suggestion that Justice Scalia “shared” FER@terstanding that the opt-

out provision “was not a determinative part BPSA’'§ analysis.”ld. & n.107, JA

, hardly seems a fair reading, given that he goe® state: “the fact that FERC . . .

is willing to let States opt out of its demand-r@sge scheme serves to highlight just
how far the rule intrudes into the retail electgianarket.” 136 U.S. at 789 (Scalia,

J., dissenting).
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(Ginsburg, J., concurring) (“A state law regulatig upstream activity within the
State’s authority is not preempted simply becaudevenstream activity falls with a
federally occupied field.”)

The inappropriateness of preemption on these gohad been evident since
the FPA was enacted:

It has never been questioned that technologicallgnetation,
transmission, distribution and consumption are sesed and
interdependent that the whole enterprise is witthie reach of the
commerce power of Congress, either on the basisitthg, or that it
affects, interstate commerce, if at any point d@sses a state line. Such a
broad and undivided base for jurisdiction of thevBoCommission would
be quite unobjectionable and perhaps highly satutahe United States
were a unitary government and the only conflictimgerests to be
considered were those of the regulated company.skate lines and
boundaries cut across and subdivide what scieallfior economically
viewed may be a single enterprise. Congress isepcatware of the
existence and vitality of these state governmdhsometimes is moved
to respect state rights and local institutions ewdien some degree of
efficiency of a federal plan is thereby sacrificed. But whatever reason
or combination of reasons led Congress to put tbeigion [.e., Section
201(b)(1)] in the Act, we think it meant what itiddy the words “but
shall not have jurisdiction, except as specificaitgvided in this Part or
the Part next following . . . over facilities usedocal distribution.”

Conn. Power & Light Co. v. FPG324 U.S. 515, 529-30 (1945).

In another case, a pipeline supported “the projposithat the federal
regulatory scheme pre-empts state regulations rtiat have either a direct or
indirect effect on matters within federal contrbl claiming a state law requiring
proration of production, “though directed to prodrs; ... impermissibly affects

interstate pipelines' purchasing mix and henceepsituctures, and requires the
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abandonment of gas dedicated to interstate comineotle matters within FERC's
jurisdiction under the NGA.Nw. Cent,.489 U.S. at 507. The Court rejected the first
point, stating “these jurisdictional tensions vinéquently appear in the form of state
regulation of producers and their production rafest has some effect on the
practices or costs of interstate pipelines suligefetideral regulation. Were each such
effect treated as triggering conflict pre-emptitms would thoroughly undermine
precisely the division of the regulatory field ti@bngress went to so much trouble
to establish in § 1(b), and would render Congrsgstific grant of power to the
States to regulate production virtually meaningleks at 515.

Rejecting the claim that state law intruded on FEERtDandonment authority,
the Court said: “FERC's abandonment authority resosdg encompasses only gas
that operators have a right under state law toymedAppellant's premise—that the
reserves of dedicated leases may not be abandotisaltiV-ERC approval—thus
fails to support the conclusion it draws, for ekaethat the producible reserves
underlying a lease at any given moment consist aduestion of state lawid. at
521. Similarly, FERC’s authority over wholesale rk&s encompasses only
electricity that distributed storage have a rightler state law to offer into those
markets, and thus a broad state prohibition agalistibuted storage entering
interstate markets would remove them from FERCissgliction. See Coal. for

Competitive Elec. v. Zibelma®06 F.3d 41, 56 (2d Cir. 2018) (collecting cases
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where “FERC itself has sanctioned state programasititrease capacity or affect
wholesale market prices, so long as the stateslategumatters within their
jurisdiction”).!

The cases addressing the boundaries of FERC aedwtadiction fit within
a much wider context of cases supporting the prtpaghat broad state prohibition
of entry into a federally-regulated market is notgmpted. Those cases recognize
“that where ‘coordinate state and federal effortsstewithin a complementary
administrative framework, and in the pursuit of ¢oom purposes, the case for
federal pre-emption becomes a less persuasive ®hat' is not to say that pre-
emption has no role in such programs, but courtst ime careful not to confuse the
‘congressionally designed interplay between statd &deral regulation,” for
impermissible tension that requires pre-emptioneunihe Supremacy Clause.”
Hughes 136 S.Ct. at 1300 (Sotomayor, J., concurringg(mal citations omitted).

In particular, “federal regulation of certain adiirs does not mean that States
must authorize activities antecedent to those #&lyeregulated. For example,
federal regulation of nuclear power plants doesdshand that States allow the

construction of such power plants in the first pldd/a. Uranium 139 S. Ct. 1916

11 Zibelmanaddresses whether state regulation of generaiilities is preempted,

but it is applicable here because FPA Section 2QIYlgives states exclusive
jurisdiction over both “facilities used for the g@ation of electric energy [and] over
facilities used in local distribution.”
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(Ginsburg, J., concurring) (citation omittedge id.at 1907 (Opinion of Gorsuch,
J.) (stating a “sound preemption analysis canna@s&mplistic” as arguing federal
“authority to regulate later stages of the nucfeat life cycle would be effectively
undermined if mining laws like Virginia’s [prohilaity uranium mining] were
allowed.”).

Preemption questions do not arise when a statellyrpaohibits entry into a
federally-regulated market because the prohibmn@ans nothing enters the market
to affect it, either directly or indirectly. Thigstinction was highlighted in a case
where a state law defining how slaughterhouses tneay certain types of animals
“reaches into the slaughterhouse’s facilities difects its daily activities,” and thus
Is preempted by federal regulations overseeinggsik@uhouse operationdlat’l
Meat Ass’n. v. Harris565 U.S. 452, 467 (2012). In contrast, the Cowtijle
“express[ing] no view” on circuit decisions findingfate bans on entry into a

federally-regulated market are not preemgfedid note a state ban on slaughtering

2 Cavel Intl, Inc. v. Madigan500 F3d 551, 554 {7Cir. 2007) (‘Giventhat horse
meat is produced for human consumption, its pradachust comply with the Meat
Inspection Act. But if it is not produced, therenisthing, so far as horse meat is
concerned, for the Act to work upon.”)(emphasisoimginal): Empacadora de
Carnes de Fresnillo, S.A. de C.V. v. Cu#y6 F.3d 326, 333 {5Cir.), cert. denied
550 U.S. 957 (2007) (“This preemption clause exglyelanits states in their ability
to govern meat inspection and labeling requiremdhis no way limits states in
their ability to regulate what types of meat maysbé&l for human consumption in
the first place. We cannot read this as expresggmpting Texas's prohibition on
horsemeat for human consumptionAxs'n. des Eleveurs de Canards et d'Oies du
Quebec v. Becerra870 F.3d 1140, 1150 {9Cir. 2017) (“If foie gras is made,
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horses “differ[s] from [the state law at issue]arsignificant respect[:] A ban on
butchering horses for human consumption works egnaove from the sites and
activities that the [Federal Meat Inspection Actisnhdirectly governs. When such
a ban is in effect, no horses will be delivereditspected at, or handled by a
slaughterhouse, because no horses will be ordergudifchase in the first instance.”
Id.

Likewise, here, a state’s broad prohibition of wisited storage entry into
wholesale markets would mean that these resouroeglwot be offered into the
transmission organization's market, and therefd#R€ would have nothing to
regulate SeeMcNamee Dissentat P 5, JA (“There is no dolt the participation
of [distributed storage] can “affect wholesale sdtebut in order to “affect”
wholesale rates such [resources] must first havesacto the wholesale market, and
they can only do so by using distribution faciktidn my view, the FPA does not
provide the Commission with the authority to requihat distribution facilities
permit [electric storage resources] to use thosmlitfas to access wholesale
markets.”);see also idP 7, JA  (FERC'’s assertion of such authorityatscting

wholesale rates “borders on teleology as legalyais).

producers must, of course, comply with the [PouRrgducts Inspection Act]. But
if a state bans a poultry product like foie grdmré is nothing for the [Act] to
regulate.”).
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Not so, according to the Commission, because bwsiate prohibitions
constitute a barrier contrary to the rule’s inteat“remove[] barriers to their
participation, enhancing competition among all teses that are technically
capable of providing wholesale services.” Order 84l at P 52, JA  see id.P
35, JA (claiming that FERC’s “exclusive junsiion over ... the wholesale
market rules for participation of resources coneecit or below distribution-level
voltages” plus many such resources “connectedetdigtribution system participate
in the RTO/ISO markets today” justify not allowistates to broadly prohibit entry).
This imposition of federal policy goals to the aeient of the statutory authority
granted states contravenes the FPA's languagentetdt.iSee Conn. Light & Power
324 U.S. at 530 (“Congress is acutely aware ofetkistence and vitality of these
state governments. It sometimes is moved to respatet rights and local institutions
even when some degree of efficiency of a fedeeal @ thereby sacrificed.”).

2. The Commission Standard for What the States dfdytay Not
Regulate Is Unsupported By the FPA

The Commission tempered its assertion of exclysiiediction by indicating
that before entering the wholesale markets a diged storage must “have the
requisite permits, agreements, or other necessaryndentation in place.” Order
No. 841-A at P 42, JA . Those necessary doctsrae all state-issued because
states have statutory authority to regulate aleetsp—including reliability, safety,

operations, costs, and in most cases, intercommmessti-of the distribution system:
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We acknowledge that states have jurisdiction dveiiriterconnections
of certain resources to the distribution system thel requirements
reasonably relatedo those interconnections, such as a requirengent t
upgrade the distribution system to facilitate thggation of electric
energy back to the grid, a requirement to ins&itain technologies to
mitigate a reliability or safety concern, or a d®rfor wholesale
distribution service. We further understand thaterconnection
agreements may include technical requirements feggard against
reliability or safety concerns, such as utility tailment and anti-
islanding provisions, or requirements to instaluipgent that forces
resources to trip offline during extreme frequenegltage, or fault
current incidents.

Id. (emphasis added).

Yet, the Commission rejected that these technigpérational, and cost
concerns could justify “a broad prohibition on papating in the RTO/ISO markets
[a]s not reasonably relatedo the interconnection of a particular resourceaht®
distribution system.'ld. (emphasis added). The challenged Orders thus appea
establish an ad hoc “reasonably related” test &erminining what limitation a state
may or may not place on participation in wholegakrkets. On one side, a state
may impose technical restrictions and various meguents (e.g. upgrades,
installation of technologies, and rate setting)irdividual interconnections and
transactions where necessary to facilitate sales fdistributed storage in the
wholesale marketf those requirements are reasonably related tobrha
operational, safety, or cost concerns at the speanterconnection.

On the other side, a broad prohibition could nebefreasonably related to

the interconnection of a particular resource todistribution system.” Order No.
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841-A at P 42, JA . No support is offered for this assertion, whiclpegrs to rest
on FERC'’s judgment as to what reasons would or evook justify a prohibition.
This is not an acceptable approach to preempti@stopns.See Va. Uraniuml39
S. Ct. at 1905 (opinion of Gorsuch, J.) (“this Gohas generally treated field
preemption inquiries like this one as dependingvbatthe State did, nathyit did
it.”) (emphasis in original).

As a factual matter, and contrary to FERC's premiseems likely that given
the interconnected nature of the distribution gystpotential reliability, safety,
operational, and cost impacts on the distributigatesn from electric storage
resource participation in wholesale markets cowddplkrvasive enough at a fair
number of interconnections or in the aggregateahmbad-based prohibition would
be the better regulatory choice than case-by-casesaments. Not the least of the
difficulties with FERC'’s proposed regime is who—atween FERC and a state—
would have the final say on whether a broad-baseldilpition is reasonably related
to such broad concerns. The potential for cont®yditigation, and delay with an
ad hoc approach is evidefit.

In any event, an ad hoc approach is antitheticahéoFPA'’s structure and

intent. “In short, our decisions have squarely aegd the view of the Court of

13 This contrasts with the demand response regukatioat “leave it to the relevant
regulatory authority to decide the eligibility daétail customers, their decision or
policy should be clear and explicit.” Order No97A at P 50.
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Appeals that the scope of FPC jurisdiction oveerisiiate sales of gas or electricity
at wholesale is to be determined by a case-by-aaabysis of the impact of state
regulation upon the national interest. Rather, Cessgymeant to draw a bright line
easily ascertained, between state and federadljatisn, makingunnecessary such
case-by-case analysisS’ Cal. Edison376 U.S. at 215-16ee also EPSA36 S.Ct.
at 780 (noting that FERC allowing states a “veteéiowholesale demand response
“is a program of cooperative federalism, in whibb States retain the last word.”).
The test for judging if state action is preempted Whether the matter on
which the State asserts the right to act is anynegulated by the Federal AcRice
v. Santa Fe Elevator Cor@331 U.S. 218, 236 (1947). A state or local poboyadly
prohibiting participation by distributed storage wholesale markets based on
potential reliability, safety, operational, and tasipacts on local distribution
systems concerns matters not regulated by FERCruhdde=PA, but left to state
regulation. In contrast, Order No. 841’'s purposgdes in FERC’s authority over
the rates, terms, and conditions of wholesale ntaree, e.gQrder No. 841 at P
2, JA (“By removing barriers to the participatiof electric storage resources in
the RTO/ISO markets, our actions in this Final Ruik enhance competition and,
in turn, help to ensure that the RTO/ISO marketdpce just and reasonable

rates.”).
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Reliability, safety, operational, and cost issuesdstribution systems are
matters within states’ jurisdiction under the F’>&eOrder No. 841-A at P 46, JA
(“nothing in Order No. 841 preempts the stateshtritp regulate the safety and
reliability of the distribution system and ... electstorage resources located on the
distribution system are subject to various teclnieguirements that should help
alleviate any concerns related to the safety almbibty of the distribution system
due to RTO/ISO dispatch”). Despite this acknowledget, FERC removes some
tools that states can use to maintain safe, reliadsidd economical operation of a
distribution system by barring them from adoptingpdil-based prophylactic
measures.

As safety, reliability, and costs on local disttiban systems are not matters
regulated by FERC under the FPA, a state’s broadilpition of distributed storage
participation in wholesale markets would not beepnpted.See Pac. Gas & Elec.
Co.v. State Energy Res. Conservation and Dev. Com#dai U.S. 190, 216 (1983)
(accepting “California’s avowed economic purposdhasrationale for enacting [a
state-wide prohibition on nuclear plant construtckicAccordingly, the statute lies
outside the occupied field of nuclear safety regma”’). It follows that FERC'’s
decision to ban state and local policies that biso@dohibit distributed storage
participation in wholesale markets cannot stand reshguch prohibitions are

warranted as regulation of matters that fall o@$t&ERC’s jurisdictional reach.
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For these reasons, the Commission’s ban on a lpoaubition by states
against distribution-level electric storage resear@ntering wholesale markets
should be vacated.

1.  FERC'’s Decision Not To Permit State Policies That imit Distributed
Storage to Retail and Distribution Uses Is Arbitrary and Capricious

The Commission declined to follow its prior poli¢gllowing any state
regulatory body to prohibit consumers in its retafrket from taking part in
wholesale demand response prograrB25A 136 S. Ct. at 772. While indicating
it had discretion to follow the same policy her&ERE declined to exercise its
discretion to adopt that approach. Order No. 84dt-RP 50-56. JA

This refusal appears to shunt aside a program gperative federalism in
favor of FERC'’s jurisdiction over all aspects og@ility to participate.See id.P
37, JA (“the Commission may set the terms ahsactions occurring in the
RTO/ISO markets, including which resources ardldkgo participate, to ensure the
reasonableness of wholesale prices and the rélabfl the interstate grid.”)see
McNamee Dissent at P 3, JA (the majority “ddchave furthered the path of
‘cooperative federalism’by permitting the states to choose whether or not
[distributed storage] may participate in the whalesmarkets through an opt-out
provision”).

In large part, pushing aside cooperative federatests on FERC'’s view that

“EPSAdoes not require the Commission to adopt an etestorage resource opt-
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out.” Id. at P 40, JA . To state the obvious:rasource “opt-out” was not at issue
in EPSA and EPSAdid not mandate one, because FERC’'s demand response
regulations already included orflePSA 136 S. Ct. at 772. The Court, nonetheless,
pointed to the efficacy of such a policy towardmuating the goals of FPA Section
201(b)(1):
Although claiming the ability to negate such stakecisions, the
Commission chose not to do so in recognition oflileage between
wholesale and retail markets and the States’ roleverseeing retail
sales. . . . And that veto gives States the mearsock whatever
‘effective’ increases in retail rates demand respgmrograms might be
thought to produce. Wholesale demand responsemsnmnted in the
Rule is a program of cooperative federalism, inchithe States retain
the last word. That feature of the Rule removes@mgceivable doubt

as to its compliance with 8824(b)’'s allocation efléral and state
authority.

136 S. Ct. at 779-80 (citations omitted). Evenaf legally compelling it, the Court
appears to endorse adopting a state “veto” whexehese, the linkage between
wholesale and retail markets is recognized.

In refusing to exercise discretion to allow statedecide whether distributed
storage may access the wholesale markets simildretoule adopted for demand
response resources in Order No. 719, the Commissitad that “fewer states have
policies that involve electric storage facilitiemyd those policies that exist were
implemented fairly recently.” Order No. 841-A atbk, JA (footnote omitted).
Even if true, FERC never addresses whether states lbroader distributed energy

resource policies that encompass distributed seoraguch less hundreds of
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municipal and cooperative utilities that stateswalto set their own storage policies.
FERC's rationale ignores that electric storage wesgs’ unlike demand response,
can inject energy into the grid, which creates eatgr need for states to exercise
their authority over those resources’ participatiowholesale markets to “maintain
the safety and the reliability of the distributisystem or their use of electric storage
resources on their systems.” Order No. 841 at ,PJB6 ;see alsdvicNamee
Dissentat P 17, JA (observing that “[tlhe Ster®rders will likely result in day-
to-day operational impacts on the distribution egstgreater than those presented
by [energy efficiency resources] or [demand resphrimut without providing states
an opportunity to avoid these impacts by allowimg to opt-out.”). And while the
Commission pointed to the other ways that stategedly can manage distribution
system impacts, Order No. 841-A at P 56, JA uchsan approach still forces these
management responsibilities upon the states, wthi#de Commission apparently
reserves the right to second guess these effodisr s ad hoc “reasonably related”
standard. Accordingly, FERC'’s refusal to adoptamework allowing states to
decide whether distributed storage resources magsacthe wholesale markets
similar to the rule adopted for demand responseuress in Order No. 719 should

be vacated as arbitrary and capricious.
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CONCLUSION

For the reasons stated, the Court should gramdtigon, vacate Order Nos.

841 and 841-A insofar as they preclude states fscoadly prohibiting distributed
electric storage resources from participating iolekale markets, and remand with
instructions that a provision by which a relevaates or local regulator may broadly
prohibit distributed electric storage resourcesnirgarticipating in wholesale
markets may properly be adopted as provided bgstakclusive jurisdiction under
FPA Section 201(b)(1).
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15 U.S.C.A. 8 717(b)
8 717 (b)Transactions to which provisions of chapter applichle

The provisions of this chapter shall apply to trensportation of natural gas in
interstate commerce, to the sale in interstate ceroenof natural gas for resale for
ultimate public consumption for domestic, commdraraustrial, or any other use,
and to natural-gas companies engaged in such teatipn or sale, and to the
importation or exportation of natural gas in foreigommerce and to persons
engaged in such importation or exportation, butllshat apply to any other
transportation or sale of natural gas or to thallolkstribution of natural gas or to
the facilities used for such distribution or to fh@duction or gathering of natural
gas.

CREDIT(S)
(June 21, 1938, c. 556, § 1, 52 Stat. 821; Marl19%4, c. 115, 68 Stat. 36; Pub.L.

102-486, Title IV, § 404(a)(1), Oct. 24, 1992, 18&t. 2879; Pub.L. 109-58, Title
[ll, 8§ 311(a), Aug. 8, 2005, 119 Stat. 685.)
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16 U.S.C.A. § 824(b)

8 824(b) Use or sale of electric energy in interd@commerce

(1) The provisions of this subchapter shall applyhe transmission of electric
energy in interstate commerce and to the sale exftidd energy at wholesale in
interstate commerce, but except as provided ingprapd (2) shall not apply to any
other sale of electric energy or deprive a Stat&tate commission of its lawful
authority now exercised over the exportation of rogdectric energy which is
transmitted across a State line. The Commissioll &ha&e jurisdiction over all
facilities for such transmission or sale of electdanergy, but shall not have
jurisdiction, except as specifically provided imstsubchapter and subchapter Il of
this chapter, over facilities used for the generatf electric energy or over facilities
used in local distribution or only for the transsig of electric energy in intrastate
commerce, or over facilities for the transmissibalectric energy consumed wholly
by the transmitter.

(2) Notwithstanding subsection (f), the provisionssettions 824b(a)(2), 824e(e),
824i, 824j, 824j-1, 824k, 824824-1, 824p, 824q, 824r, 824s, 824t, 824u, and 824v
of this title shall apply to the entities describeduch provisions, and such entities
shall be subject to the jurisdiction of the Comnaiesfor purposes of carrying out
such provisions and for purposes of applying thiereement authorities of this
chapter with respect to such provisions. Complianth any order or rule of the
Commission under the provisions of section 824Bjag24e(e), 824i, 824j, 824j-1,
824k, 824, 824-1, 824p, 824q, 824r, 824s, 824t, 824u, or 824thisftitle, shall
not make an electric utility or other entity sulbjgo the jurisdiction of the
Commission for any purposes other than the purpspesified in the preceding
sentence.

CREDIT(S)

(June 10, 1920, c. 285, § 201, as added Aug. ZR,19 687, Title I, § 213, 49 Stat.
847; amended Pub.L. 95-617, Title Il, § 204(b), N®v1978, 92 Stat. 3140; Pub.L.
102-486, Title VII, § 714, Oct. 24, 1992, 106 S&911; Pub.L. 109-58, Title XII,
88 1277(b)(1), 1291(c), 1295(a), Aug. 8, 2005, &i&x. 978, 985; Pub.L. 114-94,
Div. F, 8 61003(b), Dec. 4, 2015, 129 Stat. 1778.)
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16 U.S.C.A. § 824(f)

8§ 824(f) United States, State, political subdivision of a &te, or agency or
instrumentality thereof exempt

No provision in this subchapter shall apply toperdeemed to include, the United
States, a State or any political subdivision oftates an electric cooperative that
receives financing under the Rural Electrificatist of 1936 (7 U.S.C. 901 et seq.)
or that sells less than 4,000,000 megawatt hoursladftricity per year, or any
agency, authority, or instrumentality of any onenwre of the foregoing, or any
corporation which is wholly owned, directly or inelctly, by any one or more of the
foregoing, or any officer, agent, or employee of ahthe foregoing acting as such
in the course of his official duty, unless suchysmn makes specific reference
thereto.

CREDIT(S)

(June 10, 1920, c. 285, § 201, as added Aug. ZR,19 687, Title I, § 213, 49 Stat.
847; amended Pub.L. 95-617, Title Il, § 204(b), N®v1978, 92 Stat. 3140; Pub.L.
102-486, Title VII, § 714, Oct. 24, 1992, 106 S&411; Pub.L. 109-58, Title XII,
88 1277(b)(1), 1291(c), 1295(a), Aug. 8, 2005, Ei&. 978, 985; Pub.L. 114-94,
Div. F, 8 61003(b), Dec. 4, 2015, 129 Stat. 1778.)
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16 U.S.C.A. § 824e

8 824ePower of Commission to fix rates and charges;rdateation of cost of
production or transmission

(a) Unjust or preferential rates, etc.; statement of rasons for changes; hearing;
specification of issues

Whenever the Commission, after a hearing held uprown motion or upon
complaint, shall find that any rate, charge, ossification, demanded, observed,
charged, or collected by any public utility for angnsmission or sale subject to the
jurisdiction of the Commission, or that any rulegulation, practice, or contract
affecting such rate, charge, or classification igust, unreasonable, unduly
discriminatory or preferential, the Commission $haétermine the just and
reasonable rate, charge, classification, rule, ladigm, practice, or contract to be
thereafter observed and in force, and shall fixstee by order. Any complaint or
motion of the Commission to initiate a proceedimgler this section shall state the
change or changes to be made in the rate, chdegsification, rule, regulation,
practice, or contract then in force, and the readon any proposed change or
changes therein. If, after review of any motion cemplaint and answer, the
Commission shall decide to hold a hearing, it sfaalby order the time and place
of such hearing and shall specify the issues tadpadicated.

CREDIT(S)

(June 10, 1920, c. 285, pt. II, § 206, as added R6g1935, c. 687, Title II, § 213,
49 Stat. 852; amended Pub.L. 100-473, § 2, Oct988, 102 Stat. 2299; Pub.L.
109-58, Title XII, 88 1285, 1286, 1295(b), Aug.2805, 119 Stat. 980, 981, 985.)
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16 U.S.C.A. § 82b
§ 8258. Review of orders

(a) Application for rehearing; time periods; modification of order

Any person, electric utility, State, municipality; State commission aggrieved by
an order issued by the Commission in a proceedmag!uthis chapter to which such
person, electric utility, State, municipality, daf commission is a party may apply
for a rehearing within thirty days after the isstcef such order. The application
for rehearing shall set forth specifically the gnduor grounds upon which such
application is based. Upon such application the @@sion shall have power to
grant or deny rehearing or to abrogate or modgyorider without further hearing.
Unless the Commission acts upon the applicatiorrdbearing within thirty days
after it is filed, such application may be deenetave been denied. No proceeding
to review any order of the Commission shall be ghalby any entity unless such
entity shall have made application to the Commis$ow a rehearing thereon. Until
the record in a proceeding shall have been filea ¢ourt of appeals, as provided in
subsection (b) of this section, the Commission @aggny time, upon reasonable
notice and in such manner as it shall deem propedify or set aside, in whole or
in part, any finding or order made or issued hynder the provisions of this chapter.

(b) Judicial review

Any party to a proceeding under this chapter aggdeby an order issued by the
Commission in such proceeding may obtain a reviéwuch order in the United
States Court of Appeals for any circuit whereinlibensee or public utility to which
the order relates is located or has its princigate of business, or in the United
States Court of Appeals for the District of Columby filing in such court, within
sixty days after the order of the Commission udandpplication for rehearing, a
written petition praying that the order of the Coission be modified or set aside in
whole or in part. A copy of such petition shalltfawith be transmitted by the clerk
of the court to any member of the Commission aedetipon the Commission shall
file with the court the record upon which the ordemplained of was entered, as
provided in section 2112 of Title 28. Upon thenfgiof such petition such court shall
have jurisdiction, which upon the filing of the ced with it shall be exclusive, to
affirm, modify, or set aside such order in wholaropart. No objection to the order
of the Commission shall be considered by the aanlgss such objection shall have
been urged before the Commission in the applicdtomehearing unless there is
reasonable ground for failure so to do. The findifithe Commission as to the facts,
if supported by substantial evidence, shall be kmmnee. If any party shall apply to
the court for leave to adduce additional evideacel shall show to the satisfaction
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of the court that such additional evidence is niatand that there were reasonable
grounds for failure to adduce such evidence in pineceedings before the
Commission, the court may order such additionatilevte to be taken before the
Commission and to be adduced upon the hearingdh swanner and upon such
terms and conditions as to the court may seem prope Commission may modify
its findings as to the facts by reason of the aalaitl evidence so taken, and it shall
file with the court such modified or new finding$ieh, if supported by substantial
evidence, shall be conclusive, and its recommeowati any, for the modification
or setting aside of the original order. The judgtmand decree of the court,
affirming, modifying, or setting aside, in whole wor part, any such order of the
Commission, shall be final, subject to review by Bupreme Court of the United
States upon certiorari or certification as providedection 1254 of Title 28.

(c) Stay of Commission’s order

The filing of an application for rehearing undebsection (a) of this section shall
not, unless specifically ordered by the Commissioperate as a stay of the
Commission’s order. The commencement of proceedimgier subsection (b) of
this section shall not, unless specifically ordelogdhe court, operate as a stay of
the Commission’s order.

CREDIT(S)
(June 10, 1920, c. 285, § 313, as added Aug. ZR,19 687, Title I, § 213, 49 Stat.
860; amended June 25, 1948, c. 646, 8§ 32(a), 62%h; May 24, 1949, c. 139, §

127, 63 Stat. 107; Aug. 28, 1958, Pub.L. 85-7916§72 Stat. 947; Aug. 8, 2005,
Pub.L. 109-58, Title XII, § 1284(c), 119 Stat. 980.

16 U.S.C.A. 8§ 825I (West)
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18 C.F.R. § 35.28
(EXCERPT)

8 35.28 Non-discriminatory open access transmissiofi.

(a) Applicability. This section applies to any pigbltility that owns, controls or
operates facilities used for the transmission efteic energy in interstate commerce
and to any non-public utility that seeks voluntagmpliance with jurisdictional
transmission tariff reciprocity conditions.

(b) Definitions—

(1) Requirements service agreement means a comraette schedule under
which a public utility provides any portion of astamer’s bundled wholesale
power requirements.

(2) Economy energy coordination agreement mean®rdract, or service
schedule thereunder, that provides for tradindexftac energy on an “if, as and
when available” basis, but does not require eiiheseller or the buyer to engage
in a particular transaction.

(3) Non-economy energy coordination agreement maagsnon-requirements
service agreement, except an economy energy ca@bialiiragreement as defined
in paragraph (b)(2) of this section.

(4) Demand response means a reduction in the cqigmof electric energy

by customers from their expected consumption ipaase to an increase in the
price of electric energy or to incentive paymenesigned to induce lower
consumption of electric energy.

(5) Demand response resource means a resourceleapairoviding demand
response.

(6) An operating reserve shortage means a periahwie amount of available
supply falls short of demand plus the operatingmes requirement.
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(7) Market Monitoring Unit means the person or gmntesponsible for carrying
out the market monitoring functions that the Consws has ordered
Commission-approved independent system operatarsegional transmission
organizations to perform.

(8) Market Violation means a tariff violation, vailon of a Commission-
approved order, rule or regulation, market manipata or inappropriate
dispatch that creates substantial concerns regardinnecessary market
inefficiencies.

(9) Electric storage resource as used in this@ectieans a resource capable of
receiving electric energy from the grid and stornirfgr later injection of electric
energy back to the grid.

(g) Tariffs and operations of Commission-approvedependent system operators
and regional transmission organizations—

(1) Demand response and pricing—

(i) Ancillary services provided by demand resporesources.

(A) Every Commission-approved independent systeeraipr or regional
transmission organization that operates organizearkeis based on
competitive bidding for energy imbalance, spinniegerves, supplemental
reserves, reactive power and voltage control, gulegion and frequency
response ancillary services (or its functional egl@nt in the Commission-
approved independent system operator's or regiotransmission
organization’s tariff) must accept bids from demaadponse resources in
these markets for that product on a basis compataldny other resources,
if the demand response resource meets the necdsshnycal requirements
under the tariff, and submits a bid under the Cossion-approved
independent system operator's or regional transoms®rganization’s
bidding rules at or below the market-clearing prigeless not permitted by
the laws or regulations of the relevant electriaiteegulatory authority.

A-9



(B) Each Commission-approved independent systennatggeor regional
transmission organization must allow providers ofd@mand response
resource to specify the following in their bids:

(1) A maximum duration in hours that the demangoase resource may
be dispatched,;

(2) A maximum number of times that the demand raspaesource may
be dispatched during a day; and

(3) A maximum amount of electric energy reductibiattthe demand
response resource may be required to provide eitifror weekly.

(i) Removal of deviation charges. A Commission{awed independent system
operator or regional transmission organization \aittariff that contains a day-
ahead and a real-time market may not assess ctma@urchaser of electric
energy in its day-ahead market for purchasingpesger in the real-time market
during a real-time market period for which the Coaossion-approved
independent system operator or regional transnmssiganization declares an
operating reserve shortage or makes a genericseteeduce load to avoid an
operating reserve shortage.

(iif) Aggregation of retail customers. Each Comrossapproved independent
system operator and regional transmission orgaaizahust accept bids from
an aggregator of retail customers that aggreghatesi¢mand response of the
customers of utilities that distributed more thamilion megawatt-hours in the
previous fiscal year, and the customers of utditibat distributed 4 million
megawatt-hours or less in the previous fiscal yeduere the relevant electric
retail regulatory authority permits such customelsimand response to be bid
into organized markets by an aggregator of retast@mers. An independent
system operator or regional transmission orgammnatiust not accept bids from
an aggregator of retail customers that aggregatesi¢mand response of the
customers of utilities that distributed more thamilion megawatt-hours in the
previous fiscal year, where the relevant electetait regulatory authority
prohibits such customers’ demand response to bantmidbrganized markets by
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an aggregator of retail customers, or the custowieusilities that distributed 4
million megawatt-hours or less in the previousdisgear, unless the relevant
electric retail regulatory authority permits sualstomers’ demand response to
be bid into organized markets by an aggregatoetaflrcustomers.

(iv) Price formation during periods of operatingeeve shortage.

(A) Each Commission-approved independent systematgeand regional
transmission organization must modify its markd¢suo allow the market-
clearing price during periods of operating reseshiertage to reach a level
that rebalances supply and demand so as to maingsability while
providing sufficient provisions for mitigating mak power. Each
Commission-approved independent system operator aedional
transmission organization must trigger shortageimgi for any interval in
which a shortage of energy or operating reservasdigated during the
pricing of resources for that interval.

(B) A Commission-approved independent system operat regional
transmission organization may phase in this maalifo of its market rules.

(v) Demand response compensation in energy markgtsh Commission-
approved independent system operator or regicamad tinission organization that
has a tariff provision permitting demand resporesources to participate as a
resource in the energy market by reducing consumpti electric energy from
their expected levels in response to price sigmaist:

(A) Pay to those demand response resources thestrfaike for energy for
these reductions when these demand response resdwace the capability
to balance supply and demand and when paymenteofmtrket price for
energy to these resources is cost-effective asrdigted by a net benefits test
accepted by the Commission;

(B) Allocate the costs associated with demand nmespocompensation
proportionally to all entities that purchase frdm televant energy market in
the area(s) where the demand response reducesatketmrice for energy
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at the time when the demand response resourcensitted or dispatched.

(vi) Settlement intervals. Each Commission-approvadependent system

operator and regional transmission organizationtrsettle energy transactions
in its real-time markets at the same time inteitvdispatches energy, must settle
operating reserves transactions in its real-timegketa at the same time interval
it prices operating reserves, and must settletiat/ansactions at the same time
interval it schedules intertie transactions.

(2) Long-term power contracting in organized maskdtach Commission-
approved independent system operator or regioaakmission organization
must provide a portion of its Web site for markattipants to post offers to
buy or sell power on a long-term basis.

(9) Electric storage resources.

(i) Each Commission-approved independent systenrabme and regional
transmission organization must have tariff prowisigroviding a participation
model for electric storage resources that:

(A) Ensures that a resource using the participatiodel for electric storage
resources in an independent system operator oomnalitransmission
organization market is eligible to provide all ceipg energy, and ancillary
services that it is technically capable of provgjin

(B) Enables a resource using the participation rdaleelectric storage
resources to be dispatched and ensures that slishachable resource can
set the wholesale market clearing price as bothhalesale seller and
wholesale buyer consistent with rules that goveenconditions under which
a resource can set the wholesale price;

(C) Accounts for the physical and operational ct@mastics of electric
storage resources through bidding parameters er atkans; and
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(D) Establishes a minimum size requirement for veses using the
participation model for electric storage resourtted does not exceed 100
KW.

(i) The sale of electric energy from an indeperidgstem operator or regional
transmission organization market to an electricagje resource that the resource
then resells back to that market must be at theleghte locational marginal

price.

Credits

[Order 888, 61 FR 21692, May 10, 1996; Order 2@33FR 49929, Aug. 19, 2003;
Order 2006, 70 FR 34240, June 13, 2005; Order BBER 35009, June 16, 2005;
70 FR 47093, Aug. 12, 2005; Order 661-A, 70 FR 45@kc. 19, 2005; Order 676,
71 FR 26212, May 4, 2006; Order 890, 72 FR 1249&xdi 15, 2007; 73 FR 64167,
Oct. 28, 2008; Order 719-A, 74 FR 37801, July 28 Order 745, 76 FR 16678,
March 24, 2011; 76 FR 49963, Aug. 11, 2011; Ordss, 76 FR 67285, Oct. 31,
2011; Order 760, 77 FR 26686, May 7, 2012; Ordet, 7@ FR 41541, July 13,
2012; Order 807, 80 FR 17681, April 1, 2015; 80/R55, Dec. 11, 2015; 81 FR
42909, June 30, 2016; Order 831, 81 FR 87799, Bex016; Order 831-A, 82 FR
53410, Nov. 16, 2017; Order 841, 83 FR 9631, M#&cB018; Order 844, 83 FR
18156, April 25, 2018; 83 FR 60347, Nov. 26, 2008der 841-A, 84 FR 23927,
May 23, 2019]

AUTHORITY: 16 U.S.C. 791a—-825r, 2601-2645; 31 U.R101; 42 U.S.C. 7101-
7352.
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